

Chapter 5





Legal Discourse and The Logogenesis of Dialogue: 

Justifying and Declaring





This chapter is concerned with the justificatory and declaratory functions of legal reasoning.  The justificatory function of a judgment is represented by the structural elements ‘issue’ and ‘reasoning’.  The declaratory function is represented by the elements ‘conclusion’ and ‘finding’.



5.1	The Dialogic Construction of Legal Issues

‘Issue’ is that part of a judgment where the events in the “real” world which are the cause of a dispute in a court of law are recast as a legal problem, as legal categories.  Because the legal issues are determined by the facts, ‘issue’ follows ‘facts’.  For ease of reference, Figure 4.2 elements of a judgment is repeated here.



�



I am putting the relationship between ‘facts’ and ‘issue’ in dialogic terms, highlighting the intertextual as well as the interdiscursive nature of legal issues.  I see legal issues as dialogic because they are a response to previous texts – evidence, arguments and conclusion of the lower courts – as they have been negotiated in the construction of facts and in the discursive history of the case.  In that sense, the ‘issue’ is a link in a chain of previous texts and the judge’s reasoning which follows.



In addition, I see legal issues as dialogic because they form a link between the problems in the “real” world and the solution of the law.  Legal issues are the translation of the everyday discourse of the “real” world into the abstract and specialized discourse of legal rules and categories.  In that sense, ‘issue’ is the link between the social discourse of events in the “real” world and legal discourse.  Furthermore, issues are dialogic because events in the “real” world can fit into more than one legal category.  This means a case may be pleaded by stating alternative possibilities as far as the legal categories are concerned and these alternatives have to be negotiated by the writer.



Legal issues can also be framed in terms of degree (for example, to what extent, what degree of force).  In that case, the dialogic resource to resolve a legal problem is graduation and the interaction between graduation and engagement values.



5.1.1		Legal Issues and Engagement

5.1.1.1	Legal Issues and Intertextuality

It is important to note that the issue follows from the evidence, arguments and decisions of the lower courts.  In dialogic terms this means that the ‘issue’ is linked to the discursive history of the case (extra-vocalisation values in small caps.)



[Discursive history of the case]

���19�In the action and on appeal the respondent contended as stated above �that the appellants were negligent or guilty of creating a nuisance in failing to take any sufficient precautions to prevent the escape of cricket balls from the ground and the consequent risk of injury to persons in Beckenham Road.����20�In her submission ��it was enough that a ball had been driven into the road even once.����21�Such an event gave the appellants warning ��that a ball might be hit into the road, and the appellants, knowing this, must, as reasonable men, also know that an injury was likely to be caused to anyone standing in the road or to a passer-by.����22�The argument <<...>> 

as she said, ��<< was, however>> strengthened when it was remembered that a ball had been driven over the fence from time to time even though at somewhat remote intervals.����23��Such an event was known to the appellants to have occurred, and, if they had considered the matter, they ought to have envisaged the possibility of its repetition.��[Issue]

�����24	The question, however, remains: Is it enough to make an action negligent to say that its performance may possibly cause injury or must some greater probability exist of that result ensuing in order to make those responsible for its occurrence guilty of negligence?



The judge’s statement of the issue takes up the arguments made by the appellant previously and recasts these arguments as the question to be answered, the legal problem to be resolved.  This is both reflective of and constitutive of the discourse of law.  In adversarial proceedings the issues are raised by the litigants, not by the judge.  Therefore, in the judgment, the judge has to deal with the issues as they have been raised and argued by the litigants.  The intertextual nature of addressing legal issues has been strongly emphasized by judges themselves, albeit not in terms of intertextuality but in terms of fairness:



I think it is most unfair if a judge in the House of Lords puts forward a proposition of law which has never been advanced either in the courts below or in counsel’s arguments.  It is unfair to the courts below, it’s unfair to counsel and it’s most unsatisfactory, because very often if he (sic) had put forward this point to counsel, counsel would have had an answer and maybe would have cited a case which would have shown that he (sic) was wrong.  It’s a dangerous practice.

	(Law Lord, cited in Paterson 1982:39)



Another aspect of the intertextual nature of legal issues is the role of legal rules as they have been stated by judges in precedents.  In traditional legal theory 
the relevant legal rules and principles are “discovered” and “applied” to the facts.  However, this does not always seem to be a straightforward process.  While the rules and principles themselves may not be contested, there may be alternatives to the application of
 these
 rules and principles.  Thus, the application of a rule or principle may be contested and become the issue of an appeal
, as for example in 
M
 v J
:
.



[Negotiation of rules and principles]

10	The only problem that arises is whether the learned judge is shown to be wrong in deciding to grant the equitable remedy of an injunction which will necessarily have the effect that the ground which the defendants have used as a cricket ground for 70 years can no longer be used for that purpose.

�11	Reeve J. correctly directed himself that the principles which apply are those described by Lord Evershed MR in Pride of Derby and Derbyshire Angling Association Ltd. v. British Celanese Ltd. and by A.L. Smith LJ in Shelfer v. City of London Electric Lighting Co.

[Issue]

12	Did he correctly apply those principles to the facts of the case?



To summarize, the statement of issue forms intertextual links with a variety of previous texts.  It forms a link with evidence, arguments and conclusions in the same case in the lower courts, it forms links with principles stated in precedents, and it forms a link between the facts of the case and the following reasoning and conclusion.



5.1.1.2	Legal Issues and Interdiscursivity

In a dispute before a court of law a problem in the “real” world has to be translated into a legal problem.  The ‘issue’ is the site where these two discourses meet – an everyday, commonsense discourse and the specialized, 
abstract
 discourse of the law.  Interdiscursivity may be negotiated in a number of ways and heteroglossic alternatives play an important role in the process.



Essentially, the translation of everyday discourse into legal discourse is not a straight forward process with one-to-one relationships between the two discourses, as in 
x = 2
, or 
chien means dog
.  In the following I will discuss the various engagement values which may be deployed to make the transition from everyday, commonsense discourse to specialized legal discourse.



As a first step, a relationship between the two discourses could be established in an identifying relational clause.



The defendant’s conduct




Token



“real” world discourse�constituted�an assault. *



Value



legal discourse�
�

Here a relationship between the two discourses is established in a monoglossic Token/Value clause.  This does, however, not seem to be an acceptable solution in legal judgments.  In the data for this study, no such monoglossic Token/Value 
proposition
 construing legal issues have been found.  If this construction occurs, it is attributed to an external source.



�The magistrate held�that the defendant’s conduct� constituted� an assault.��extra-vocalize

legal discourse��Token

“real” world discourse��Value

legal discourse��

This can be made further negotiable by attributing this extra-vocalisation value to yet another source:



The appellant argues��that the magistrate erred in holding��that the defendant’s conduct

�constituted� an assault��extra-vocalize



legal discourse��extra-vocalize



legal discourse��Token



“real” world discourse��Value



legal discourse��

To make this utterance further negotiable, an intra-vocalization value can be inscribed into the projected Token/Value utterance:



The appellant argues��that the magistrate erred in holding��that the defendant’s conduct

�did not constitute�an assault���extra-vocalize



legal discourse�extra-vocalize�



legal discourse �Token



“real” world discourse��Value



legal discourse��

This is, in fact, how the issue is framed in ZvV: White:



The only ground of appeal is that the magistrate erred in holding that the defendant’s conduct did not constitute an assault.



In the above example, the two discourses are negotiated in the same clause.  However, this negotiation may take place through a phase (Gregory 1995) as in the following extract from BvS:Porter (legal discourse in small caps).



19�In the action and on appeal the respondent contended as stated above �that the appellants were negligent or guilty of creating a nuisance in failing to take any sufficient precautions to prevent the escape of cricket balls from the ground and the consequent risk of injury to persons in Beckenham Road.��20�In her submission �it was enough that a ball had been driven into the road even once.��21�Such an event gave the appellants warning �that a ball might be hit into the road, and the appellants, knowing this, must, as reasonable men, also know that an injury was likely to be caused to anyone standing in the road or to a passer-by.��22�The argument <<...>> 

as she said, �<< was, however>> strengthened when it was remembered that a ball had been driven over the fence from time to time even though at somewhat remote intervals.��23��Such an event was known to the appellants to have occurred, and, if they had considered the matter, they ought to have envisaged the possibility of its repetition.��[Issue]


24	The question, however, remains: Is it enough to make an action negligent to say that its performance may possibly cause injury or must some greater probability exist of that result ensuing in order to make those responsible for its occurrence guilty of negligence?




Legal discourse is here construed primarily through extra-vocalisation (the respondent contended, in her submission, the argument).  These external texts are primarily concerned with the “real” world (cricket balls going over the fence and hitting people).  
Legal reality is constructed
 by referring to Mrs. Bolton and the cricket club as the appellant and the respondent.  Furthermore, in the external text (19) a relationship is set up between the two discourses, this time through hypotactic enhancement.  An enhancing clause qualifies the meaning of another clause by reference to time, place, manner, cause or condition (Halliday 1994:232).



�In the action and on appeal the respondent contended as stated above�that the appellants were negligent or guilty of creating a nuisance�in failing to take any sufficient precautions to prevent the escape of cricket balls from the ground and the consequent risk of injury to persons in Beckenham Road.��extra-vocalise��a    
 
              
 x�   
               
  b

��legal discourse�legal discourse�“real” world discourse��

In the above two examples, there is a transition from “real” world discourse to legal discourse and this is negotiated by the writer in the text.  However, there are also examples in the data where the issue is stated entirely in “real” world terms, as in MvJ:Denning (89):

Can the developer or purchaser of a house say to the cricket club: “Stop playing.  Clear out.”



or entirely in legal terms as in DvS:Atkin (1):

My Lords, the sole question for determination in this case is legal: Do the averments made by the pursuer in her pleading, if true, disclose a cause of action?



Thus, there are degrees of interdiscursivity in the dialogic construction of legal issues, or a topological space created by the two discourses (Figure 5.1).



�“Real” world

Discourse�Can the developer or purchaser of a house say to the cricket club: “Stop playing.  Clear out.”

���In the action and on appeal the respondent contended as stated above that the appellants were negligent or guilty of creating a nuisance in failing to take any sufficient precautions to prevent the escape of cricket balls from the ground and the consequent risk of injury to persons in Beckenham Road.

���The only ground of appeal is that the magistrate erred in holding that the defendant’s conduct did not constitute an assault.

��



Legal Discourse�My Lords, the sole question for determination in this case is legal: Do the averments made by the pursuer in her pleading, if true, disclose a cause of action?��

	Figure 5.1: A topology of interdiscursivity



5.1.1.3	Negotiating Alternative Legal Categories

In section 3.4.1 I discussed legal issues as a matter of degree.  In this section the discussion is concerned with legal issues in terms of heteroglossic alternatives.  Generally speaking, legal issues are not clearly defined and often there is no clear-cut one-to-one relationship between events in the “real” world and legal categories.  An event in the “real” world may fit into two or more legal categories, and it may fit into one category better than into another.  Legal categories are, and need to be, dynamic, to provide the common law with the flexibility to deal with new situations.  In this sense, heteroglossic alternatives are a reflection of and constitutive of the social practices of the common law.



The following discussion of alternative legal categories needs to be read in the context of the previous two sections about legal issues and intertextuality and legal issues and interdiscursivity.  It needs to be read in relation to the former because alternative legal categories are attributed to external texts, for example, the allegations made by the litigants.  It needs to be read in relation to the latter because there is no one-to-one relationship between the discourse of the “real” world and the discourse of law, and one event in the “real” world can correspond to more than one category in the discourse of the law.  How these three dialogues – intertextuality, interdiscursivity and alternative categorization – can be conducted simultaneously is exemplified with an extract from MvW:Windeyer (14-16) (legal categories in CAPS.)



Extra-vocalisation����The claim against Barry Watson�is framed both in TRESPASS TO THE PERSON and in NEGLIGENCE.��It is alleged ��that he threw the article, however it be described, at the plaintiff intending that it should hit her;��alternatively it is said��that he was NEGLIGENT in throwing it at her��It is alleged against the parents ��that they were NEGLIGENT in permitting their child to have the article, or alternatively in failing to supervise and control him in the use of it.��

Firstly, a relationship is established between “real” world discourse (a boy threw a metal dart at a girl and hit her in the eye) and legal discourse:



Legal Discourse�“Real” World Discourse��TRESPASS TO THE PERSON�he threw the article at the plaintiff ... intending that it should hit her��he was NEGLIGENT�in throwing it at her��they were NEGLIGENT�in permitting their child to have the article��

Secondly, the relationship between legal discourse and “real” world discourse is construed in terms of alternatives:



Legal Discourse��“Real” World Discourse�����[alternative 1]:

in permitting their child to have the article���The parents were NEGLIGENT��or alternatively����[alternative 2]:

in failing to supervise and control him in the use of it.��

Thirdly, the relationship between “real” world discourse and legal discourse as well as the 
alternative relationships are constructed in heteroglossic terms – they are attributed to an external text (extra-vocalisation in small caps, legal categories in CAPS).



�It is alleged �that he threw the article, however it be described, at the plaintiff intending that it should hit her; ��TRESPASS TO THE PERSON��alternatively �

it is said�that he was NEGLIGENT in throwing it at her��NEGLIGENCE��

In heteroglossic terms, alternative legal categories such as negligence or nuisance open up heteroglossic diversity.  However, it is important to note that this opening up is controlled by and limited to the alternatives which are stated explicitly in prior texts.  Typologically, an event or behaviour is either category X or category Y.  Topologically, this kind of negotiating between explicitly stated alternatives can be placed between the ‘open’ and ‘close’ values on the intra-vocalisation cline.  



�open�It was probably negligence



���It was negligence or nuisance



��close�It was negligence, not nuisance.��

	Figure 5.2: Alternative legal categories and intra-vocalisation



In summary, the construction of legal issues is highly negotiatory.  It is inter-textual because it forms a link between the judgment and previous texts in the same case.  It is part of an intra-textual dialogue, forming a link between the facts of a case and the following reasoning.  The construction of legal issues is inter-discursive because it is here were the everyday discourse of actions and events in the “real” world is semiotically reconstrued as the abstract discourse of legal categories and legal rules.



5.1.2	The Scaling of Legal Issues

In section 3.4.1 I discussed graduation as a resource to negotiate legal issues by degrees – a court may have to decide degrees of skill, degrees of force, degrees of duty, degrees of care, proximity of relations, remoteness of damage and so forth.  In this section I am examining more closely the semantics of formulating legal issues as a matter of degree – what language choices can be made by a judge to determine degrees and to balance various degrees against each other.  



What will be of particular interest here is the interaction of graduation with engagement: the intertextual relationship between graduation values in the judge’s framing of the issue and the graduation values made by the litigants in argument; the role of ‘grade’ values in the construction of intra-vocalization as a topological space between ‘open’ and ‘close’; and the role of demodalisation in the negotiation of legal issues as matter of degree.



I am using here Lord Porter’s judgment in BvS because in this case it is degrees of probability which are negotiated to determine the issue of negligence.  The extract below shows the respondent’s argument and the judge’s statement of issue.  The first step is to examine how the graduation choices made by the judge in his statement of issue are a response to the choices made in the respondent’s argument (legal category in CAPS, graduation values underlined, intra-vocalisation values double underlined).



Issue�
EXTERNAL TEXT



Respondent’s Argument�
Judge’s Statement of Issue
�
�





NEGLIGENCE�... failing to take any sufficient precautions .....

... it was enough that a ball had been driven into the road even once.

...... a warning that a ball might be hit into the road ... and injury was likely to be caused .....

... balls had been driven over the fence from time to time [= rarely] even though at somewhat remote intervals.�Is it enough to make an action negligent to say that its performance may possibly cause injury or must some greater probability exist of that result ensuing in order to make those responsible for its occurrence guilty of negligence?��

There is a strong intertextual relationship here between the graduation choices attributed to an external text (the respondent’s argument) and the judge’s choices in his own text stating the issue.  The respondent’s argument deploys low ‘force’ values (sufficient, enough, remote) and low and median intra-vocalisation values (might, likely, from time to time) – meanings are scaled down, dialogue about alternatives is invited.  Similar values are deployed by the judge in his own text (enough, may possibly).  Using low ‘force’ and probability values, the issue is construed typologically in either/or terms.  Low probability is contrasted with median probability plus ‘measure’, scaling meanings up:



�



This typology can be recast topologically as an interpersonal space.  The space which is negotiated by the judge to determine negligence is shaded.  




�




The shaded area in the above figure needs to be examined more closely because there are really two clines meeting: the cline ‘grade’ (section 3.4.2.1) and the cline ‘demodalisation’ (section 3.3.2.7).  On the one hand we can say that legal issues can be framed in terms of ‘grade’ values such as 
possible - probab
le 
- certain.  However, these values of graded modality are also a resource to open and adjust heteroglossic diversity inscribed in the writer’s own words (intra-vocalisation – section 3.3.2.6).  There I argued that low values of modality (may, might, possibly) make an utterance ‘more open’ to heteroglossic diversity, more inviting to take an alternative position, than high values (certainly).  Thus, an injury may possibly occur is more open to an alternative position than an injury will probably occur.



I also argued that demodalisation is a resource to negotiate the opening up of heteroglossic alternatives.  On the cline of demodalisation, an utterance coded by implicit objective modality (injury may occur) is ‘more open’ to heteroglossic diversity than nominalised forms of modality (the possibility of injury).



These two values – ‘grade’ and ‘demodalisation’ – can be deployed simultaneously in the construction of legal issues.  Each item on the ‘grade’ cline can go through various stages of demodalisation.  The two clines and the various degrees of ‘grade’ and ‘demodalisation’ are shown in Figure 5.5.



�



The shaded area in Figure 5.5 shows that the issue is no longer an alternative between either X may happen or a greater probability of X, but a whole range of possibilities is available to constuct the likelihood of an event happening as a legal issue.  This provides the law with the flexibility it requires to establish relationships between events in the “real” world and legal categories on a case by case basis.



In conclusion, the construction of legal issues is highly dialogic.  It is inter-discursive because in the ‘issue’ problems in the “real” world are translated into the discourse of law.  It is intertextual because the issues are derived from the evidence constructed in previous texts.  Finally, legal issues can be negotiated as matters of degrees and it is here that intra-vocalisation values and graduation values interact to open up a space to enter into a dialogue about the translation of events in the “real” world into legal issues.



5.2	Legal Reasoning - A Multiplicity of Dialogues

Legal judgments have been described as being “essentially an exercise in problem solving” (Maley 1985: 161).  The reasoning represents the judge’s process of deliberation, of justifying the solution to the problem posed in the issue.  For ease of reference, Figure 4.2 is repeated.



�



‘Reasoning’ is that element of a judgment where the law is applied to the facts, where analogies are drawn with previous decisions, where similarities and differences with previous decisions are weighed up.



The ‘reasoning’ is the longest part of a judgment.  However, there is considerable variation.  In the data for this study, the shortest reasoning is in the assenting judgment of BvS:Oaksey.  The whole text consists of a mere eleven sentences, eight of which constitute the reasoning.  It can be so short because this judge assents with the reasoning and decisions of his fellow judges and only adds some comments.  At the other end of the spectrum is DvS:Atkin, which is approximately twenty pages long with about 200 sentences of reasoning.  Some judgments can be much longer.



There are two reasons why a judicial decision should be justified.  At a personal level, the very process of writing can force a writer to think and rethink her decision.  It has been pointed out that sometimes, after a decision has been made, the opinion “just does not write” (Marvell 1978: 103).  Through the process of making the reasons for a decision explicit, the writer has to rethink the reasons and may gain a new perspective of the problem, the arguments and her conclusion.



At a public level, the ‘reasoning’ is a means of accountability.  While a decision is ultimately the responsibility of each individual judge, the decision has to be justified explicitly and this justification has to be made public.  Justice has to be done, and it has to be seen to be done, in the public interest as well as in the interest of the judiciary.



[T]he delivery of reasons is part and parcel of the open administration of justice.  It is not enough that the hearing of a case has been in public.  The process of reasoning which has decided the case must itself be exposed to the light of day, so that all concerned may understand what principles and practice of law and logic are guiding the Courts, and so that full publicity may be achieved which provides on the one hand a powerful protection against any tendency to judicial autocracy and against any erroneous suspicion of judicial wrongdoing and on the other hand an effective stimulant to judicial high performance.

(Kitto 1975:9)




5.2
.1	The Dialogic Nature of Reasoning
 —
 Visible and Invisible Dialogues


From the law side of things it has been argued that judicial decision making should be seen as a social process (Paterson 1982).  From the discourse side of things it has been argued that meaning making is a social process using language – a discourse – and that in the course of this social process specific texts are produced (Lemke 1995).  Some of these social processes are present in a text through intertextuality.



In appellate judgments the matter of intertextuality is somewhat complicated.  In the social process of “judging”, a multiplicity of dialogues are at work, some of them visible, some invisible� .  There are, on the one hand, the visible dialogues of the writer engaging with counsel’s argument and with authorities.  The importance of authorities has been emphasized as a major component of judicial decisions (Marvell 1978: 129).  Authorities are highly visible in the reasoning through manifest intertextuality.  Authorities are clearly marked as external texts and either inserted verbatim or integrated, to varying degrees, into the judge’s own text, but still recognizable by the reader as authorities.



However, there are also invisible dialogues at work.  There is the dialogue between counsel’s argument and the judge’s reasoning.  It has been argued that, in the House of Lords for example, legal argument is directed at persuading the bench rather than attacking the opponent (Paterson 1982: 51).  Furthermore, appellate proceedings are an interactive process where judges question counsel, which, in turn, influences counsel’s argument, which, in turn, may influence the text (judgment).



Support for the persuasive power of counsel comes finally from the occasions where counsel’s submissions are adopted (sometimes verbatim) by one or more Law Lords in their speeches. ...  In most cases where such ‘borrowing’ occurs, however, it is unacknowledged.’

	(Paterson 1982:63)



Thus, some external texts can be totally merged with the writer’s own text to the extent that they are no longer visible as parts of a dialogue between counsel and the bench.



In addition, there is the decision making process of the bench itself, which has been described as a “delicate balance of collegiality and individualism” (Paterson 1982: 110).  This delicate balance requires dialogue and this dialogue is occasionally ref
erred to explicitly in the text:




My Lords, I have had an opportunity of considering the opinion (which I have already read) prepared by my noble and learned friend, Lord Buckmaster.  As the reasoning in that opinion and the conclusions reached therein accord in every respect with my own views, I propose to say only a few words.  (DvS: Tomlin)



I agree with all that Geoffrey Lane LJ has said in his recital of the relevant facts and his reasoning and conclusion on the liability of the defendants in negligence and nuisance, including his observation about the decision in Sturges v. Bridgman.  (MvJ: Cumming-Bruce)



However, there are also traces of dialogue in texts which are less obvious but which can be unravelled, at least to some extent, by examining the engagement and graduation choices made by assenting and dissenting judges.  The important questions here are:  What is the significance of choices made in one judgment in relation to the choices in assenting and dissenting judgments in the same case – that is, how does a writer position herself in relation to her colleagues on the same bench?  In other words, how does the writer create a persona of herself in the text (Myers 1990), and how are new decisions inserted int
o the body of existing case law?




Rather than using examples from the six cases of this study I will concentrate here on the reasoning in Donoghue v Stevenson with supplementary examples from the other cases.  DvS has been described as “one of the most famous cases in the common law” (Twining & Miers 1991: 51).  The court was faced with a novel problem.  It had to decide whether manufacturers generally were to be included in the law of negligence when their products caused any harm to the people who used or consumed them.  The majority of the court held that yes, they were.  To arrive at this conclusion, the judges had to extend existing principles.  This case is then a good example to examine how legal categories are negotiated and extended so that a situation for which there is no precedent can be included.  DvS is also a good example to examine how the same precedents can be used to justify different conclusions.



Lord Atkin’s judgment specifically – he allows the appeal and extends existing principles to include the new situation the court has to decide in DvS – has been hailed as “probably the most influential in any decision on any subject in t
he
 history of the common law in England” (Rogers 1994: 41).  It is also said that Lord Atkin persuaded the majority of the bench around to his view, which raises the question: How are linguistic resources deployed to achieve this persuasive power?  



In DvS there are three assenting judgments (Atkin, Thankerton, Macmillan) and two dissenting judgments (Buckmaster and Tomlin).  We know that drafts of the judgments were circulated as there is some explicit reference to that.  A comparison of the graduation and engagement choices in these texts can make explicit some of this invisible dialogue.  DvS
, then, is a prime 
example
 (1) to examine how the common law can develop and deal with change by drawing on heteroglossic diversity and (2) to examine how interpersonal resources are deployed by different writers to position themselves differently in relation to the same precedents.



5.2.2	Monoglossic Utterances in Legal Reasoning

Two issues are of importance here: (1) Utterances which do not engage in some kind of dialogue, be it through engagement or graduation values, are extremely rare in legal reasoning.  (2) These utterances need to be read in the broader context in which they occur because they play an important role in the dynamics of legal reasoning unfolding.  The question here is: How do monologic/ monoglossic utterances contribute to the dialogic dynamics of legal reasoning?  



One role of monologic utterances in the ‘reasoning’ is to establish similarity and difference between the facts of a previous decision and the facts of the case to be decided.  To achieve this, monoglossic utterances are deployed in conjunction with extra-vocalisation utterances – the ‘facts’ are marked as originating from an external text.  However, the external text is neither quoted nor reported but it is the writer who takes responsiblity for these utterances (extra-vocalisation values underlined):



DvS: Atkin (148-154)

Engage-ment�Discourse���extra-voc�legal�The case of Blacker v. Lake & Elliot, Ld. approaches more nearly the facts of this case.��extra-voc�legal�I have read and re-read it, having unfeigned respect for the authority of the two learned judges, Hamilton and Lush JJ., who decided it, and I am bound to say I have found difficulty in formulating the precise grounds upon which the judgment was given.��monogloss�“real” world�The plaintiff had been injured by the bursting of a brazing lamp which he had bought from a shopkeeper who had bought it from the manufacturer, the defendant.��monogloss�“real” world�The plaintiff had used the lamp for twelve months before the accident.��extra-voc�legal�The case was tried in the county court before that excellent lawyer the late Sir Howland Roberts.��extra-voc�legal�That learned judge had directed the jury that the plaintiff could succeed if the defendants had put upon the market a lamp not fit for use in the sense that a person working it with reasonable care would incur a risk which a properly constructed lamp would not impose upon him.��extra-voc�“real” world�The jury found that the lamp was defective by reason of an improper system of making an essential joint between the container and the vaporizer; that the defendants did not know that it was dangerous, but ought as reasonable men to have known it.��

The heteroglossic utterances here relate predominantly to legal discourse – an external text is brought into the writer’s own (the case, the learned judge had directed the jury, the jury found).  The new case needs to be positioned within the body of existing decisions and this positioning is open to heteroglossic diversity.  By contrast, utterances belonging to the discourse of the “real” world are no longer contested.  They can be constructed monoglossically (the plaintiff had been injured ..., the plaintiff had used the lamp ...) .  The verdict is attributed to the jury; the jury, as the trier of fact, is concerned with the discourse of the “real” world.



The next example shows a similar dialogic movement as found in the social construction of facts (section 4.2.2.2).  By alternating between heteroglossic and monoglossic utterances, the existence of alternative positions can be acknowledged, but then the dialogue is brought to a grinding halt.



BvS: Normand (22-24)

extra-voc

open�It was said by Jenkins, L.J., that the appellants might have escaped liability if in 1910 they had considered the matter and decided that the risks were so small that nothing need be done, but that since they did not consider it at all they must bear the consequences.��open/close�I am not , with respect, disposed to agree with this reasoning.��monogloss�We are concerned with the practical results of deliberation, and the consequences of failing to consider the risk and considering the risk but to do nothing are the same.��

The first utterance is dialogic through extra-vocalisation and intra-vocalisation values – an external text is brought into the writer’s own (it was said by Jenkins LJ) and an alternative position is acknowledged (might have escaped liability).  This alternative position is then rejected by the writer (I am not disposed to agree) but the first person pronoun I still allows an alternative – the dialogue is still going.  In the next utterance, however, dialogue comes to a grinding halt.  The unmodalised, unmodulated declarative effectively shuts down any alternative position.  A reader who would want to take a divergent position hits a semiotic brick wall.  



��heterogloss : extra-vocalise + intra-vocalise: open

He said they might have escaped liability�dialogue opened up��Heterogloss: intra-vocalise: open + close

I do not agree.����Monogloss

We are concerned with the practical results.�



monogloss 

end of dialogue��

		Figure 5.6: Dialogic dynamics: open – close



The reverse dialogic movement from a monoglossic position to a position opening up alternatives is is found in the following extract:



DvS: Buckmaster (14-16)

monogloss�Now the common law must be sought in law books by writers of authority and in judgments of the judges entrusted with its administration.��close�The law books give no [close] assistance, because the work of living authors, however, deservedly eminent, cannot [
close
] be used as authority, though [close] the opinions they express may [open] demand attention; and the ancient books do not [close] assist.��open�I turn, therefore, to the decided cases to see if they can [open] be construed so as to support the appellant’s case.��

This phase starts with a monoglossic proposal – an utterance that is concerned with such a fundamental premise of the common law that an alternative position would be a challenge to the entire system of the common law.  In the ensuing dialogue there is a considerable accumulation of ‘close’ values (no assistance, cannot be used, do not assist).  The dialogue is primarily concerned with rejecting one alternative position (law books by living authors ) but then another alternative is opened up (decided cases).



���monogloss

The law must be sought in books and judgments�monogloss - no dialogue

��Heterogloss: close

Books do not assist���heterogloss : open

Can the decided cases be constructed to help the appellants argument�



dialogue opened up��

	Figure 5.7: Dialogic dynamics: close – open



The final example in this section shows a very delicate balance between monoglossic and heteroglossic utterances on the one hand, 
and
 between extra-vocalisation and inter-vocalisation values, and between ‘open’ and ‘close’ values
 on the other hand
.



BvS Normand (13-18)

open/ close�It is perhaps [open] not [close] surprising that there should [open] be differences of opinion about the appellants’ liability even if the correct test is applied.��monogloss�The whole issue is indeed finely balanced.��extra-voc



close�On the one side there are, as we were told, records of much longer hits by famous cricketers than the drive which caused the injury to the respondent and it is, of course [close], the object of every batsman to hit the ball over the boundary if he can.��open

close�Again, the serious injury which a cricket ball might [open] cause must not [close] be left out of account.��extra-voc



open�On the other side, however, the findings of fact show that the number of balls driven straight out of the ground by the players who use it in any cricket season is so small as to be almost negligible, and the probability [open] of a ball so struck hitting anyone in Beckenham Road is very slight.��



open


extra-voc�The issue is thus one eminently appropriate for the decision of a jury, and Oliver J dealt with it as a jury 
would
 [open] and gave his decision without elaborating his reasons.��

Alternative positions are negotiated through external texts (we were told, the findings of fact show, his decision) as well as through alternatives inscribed in the writer’s own words (might cause injury, must not be left out of account).  These heteroglossic utterances are organised around one monoglossic utterance (the whole issue is finely balanced).  In terms of textual dynamics, the monoglossic utterance acts as kind of fixed point, a pivot, in which the heteroglossic utterances are anchored.  The monoglossic utterance assumes reader solidarity and, again, it would be extremely difficult to take a divergent position here.  The heterglossic utterances flesh out this balance through ‘open’ and ‘close’ values.  The dynamics are shown in Figure 5.8.



��it is perhaps not suprising

��open/close�����

the issue is finely balanced

��

monogloss��must not be left out of account

��close��the injury a ball might cause��open��

	Figure: 5.8: Dialogic dynamics



In summary, while monoglossic utterances are extremely rare in legal reasoning, when they occur they play an important role in constructing interdiscursivity in legal reasoning and in the textual dynamics of reader positioning by shunting between monoglossic and heteroglossic utterances.



5.2.3	
	
Extra-vocalisation Values in Legal Reasoning



5.2.3.1	
The Dynamics of Extra-vocalisation Values


The question here is: How are external texts incorporated into the writer’s own and how does a writer shunt between the topological degrees of incoporation – from quoted speech to the case name only.  In the social construction of facts (chapter 4), a dynamic has been identified from quoted or reported speech to nominalisation: X said that Y was nominalised to statement, evidence, decision.  This particular dynamic made it possible (1) to move the statement of facts forward and (2) to attach speech functional and technical values to utterances, which, in turn, was a means for evaluating the external text.




In the ‘reasoning’, this dynamic movement is generally reversed – from nominalised forms to quoted speech.  An external text is first introduced in nominalised forms, which allows the writer to attribute some kind of evaluation to the text such as authority to evaluate a text as “highly relevant” or statement
, which would evaluate the following
 text as “less relevant”.  For example:



DvS: Buckmaster:

17	One of the earliest is the case of Langridge v. Levy.

21	How far it is from the present case can be seen from the judgment of Parke B., who, in delivering the judgment of the Court, used these words:

22	“We should pause before we made a precedent by our decision which would be an authority for an action against the vendors, even of such instruments and articles as are dangerous in themselves, at the suit of any person whomsoever into whose hands they might happen to pass, and who should be injured thereby” .....

24	The case of Winterbottom v. Wright is, on the other hand, 
AN AUTHORITY
 that is closely applicable. .....

27	It may be noted, also, that in this case Alderson B. said: “The only safe rule is to confine the right to recover to those who enter into the contract; if we go one step beyond that, there is no reason why we should 
not go fifty.” 




DvS: Atkin:

26	This appears to me to be 
THE DOCTRINE OF
 
HEAVEN V PENDER
, as laid down by Lord Esher (then Brett M.R.) when it is limited by the notion of proximity introduced by Lord Esher himself and A.L. Smith L.J. in Le Lievre v. Gould.

27	Lord Esher says: "That case establishes that, under certain circumstances, one man may owe a duty to another, even though there is no contract between them.

28	If one man is near to another, or is near to the property of another, a duty lies upon him not to do that which may cause a personal injury to that other, or may injure his property." .....

31	That this is the sense in which nearness of "proximity" was intended by Lord Esher is obvious from his own illustration in Heaven v. Pender of the application of 
THIS
 
DOCTRINE
 to the sale of goods.

32	"This
”
 (i.e. the rule he has just formulated) 
“
includes the case of goods, etc., supplied to be used immediately by a particular person or persons, or one of a class of persons, where it would be obvious to the person supplying, if he thought, that the goods would in all probability be used at once by such persons before a reasonable opportunity for discovering any defect which might exist, and where the thing supplied would be of such nature that a neglect of ordinary care or skill as to its condition or the manner of supplying it would probably cause danger to the person or property of the person for whose use it was supplied, and who was about to use it.
 .....
”




This dynamic movement can be plotted on the cline of extra-vocalisation as follows:




�





5.2.3.2
	The Dynamics of Own Text and Other Text

In the ‘reasoning’ element of a judgment, a new decision needs to be fitted into the existing body of case law.  To re-iterate Bakhtin here, any utterance originates in and is a part of a social dialogue and any text consists of “varying degrees of otherness or varying degrees of ‘our-own-ness’” (1986: 89).  The question to be explored in this section then is this: How are engagement values deployed dynamically to negotiate ‘own-ness’ and ‘otherness’ in the form of external texts and the writer’s convergence or divergence with these texts.



I will compare here an assenting and a dissenting judgment from Donoghue v Stevenson.  Lord Buckmaster dismisses the appeal while Lord Atkin extends existing principles and allows the appeal.



Even though the reasoning in these two judgments results in different conclusions, there are similarities in the negotiation of the writers’s own texts and other texts.  The texts will be presented in two columns: the writer’s own text is in the left column, external texts are in the right column – at least as far as it is possible to separate assimilated external texts from the writer’s own.  This will result in a clearer representation of the unfolding of own text and other texts.  External texts assimilated into the writer’s own are also typographically distinguished through small caps.



DvS: Buckmaster (17-23):

OWN TEXT�OTHER TEXTS��
One of the earliest is 
the case of Langridge v. Levy.
�
��It is a case often quoted and variously explained.���There a man sold a gun which he knew was dangerous for the use of the purchaser’s son.���The gun exploded in the son’s hands,�and he was held to have a right of action in tort against the gunmaker.��How far it is from the present case can be seen from
 
the judgment of Parke B.,
 who, in delivering the judgment of the Court, used these words:
�


���“We should pause before we made a precedent by our decision which would be an authority for an action against the vendors, even of such instruments and articles as are dangerous in themselves, at the suit of any person whomsoever into whose hands they might happen to pass, and who should be injured thereby”;��
and in 
Longmeid v. Holliday
 the same eminent judge points out and he expressly repudiates 
the view
�





that the earlier case was based on a fraudulent misstatement, that it has any wider application.��The case of Langridge v. Levy, therefore, can be dismissed from consideration with the comment that it is rather surprising it has so often been cited for a proposition it cannot support.���

In the writer’s discussion of this precedent, there is a strong focus on other texts, which are integrated into his own through quoted speech, reported speech and nominalised forms.  A second observation relates to the dynamics of own text and other texts.  The “leading voice” here is the other text and the writer aligns himself with this other text in the last sentence of this phase.  One major contribution to the writer’s own text are the facts of the case under discussion, which are not disputed (a man sold a gun which he knew was dangerous for the use of the purchaser’s son; the gun exploded in the son’s hands).  The legal argument is largely attributed to other texts.  The dynamic deployment of own text and other text is represented in Figure 5.8:



�the case of 
Langridge v Levy


	
(
text assimilated
)
�other text

��the judge used these words



	
(text quoted)
�other text

���the case can be dismissed�own text

��	Figure 5.8: Dynamic deployment of own text and other texts



A similar dynamic pattern can be found in Lord Atkin’s discussion of prior decisions.  However, there are also differences.  As in Lord Buckmaster’s text, there is also a strong focus on other texts.  In fact, much of the following phase is taken up by other texts.  The difference lies in the dynamic unfolding of own text and other texts.  This writer leads off with his own text and creates convergence between 
his own and
 other texts
. 



DvS: Atkin 54-70:

OWN TEXT�OTHER TEXTS��In my opinion several decided cases support the view that in such a case as the present the manufacturer owes a duty to the consumer to be careful.����A direct authority is George v. Skivington.���That was a decision on a demurrer to a declaration which averred that the defendant professed to sell a hair wash made by himself, and that the plaintiff Joseph George bought a bottle, to be used by his wife, the plaintiff Emma George, as the defendant then knew, and that the defendant had so negligently conducted himself in preparing and selling the hair wash that it was unfit for use, whereby the female plaintiff was injured.���Kelly C.B. said that there was no question of warranty, but whether the chemist was liable in an action on the case for unskilfulness and negligence in the manufacture of it.���"Unquestionably there as such a duty towards the purchaser, and it extends, in my judgment, to the person for whose use the vendor knew the compound was purchased."��Pigott and Cleasby BB. put their judgments on the same ground.���I venture to think that Cotton L.J., in Heaven v. Pender, misinterprets Cleasby B.'s judgment in the reference to Langridge v. Levy.���Cleasby B. appears to me to make it plain�that in his opinion the duty to take reasonable care can be substituted for the duty which existed in Langridge v. Levy not do defraud.��It is worth noting�that George v. Skivington was referred to by Cleasby B. himself, sitting as a member of the Court of Exchequer Chamber in Francis v. Cockrell, and was recognized by him as based on an ordinary duty to take care.���It was also affirmed by Brett M.R. in Cunnington v. Great Northern Ry. Co., decided on July 2 at a date between the argument and the judgment in Heaven v. Pender, though, as in that case the Court negatived any breach of duty, the expression of opinion is not authoritative.���The existence of the duty contended for is also supported by Hawkins v. Smith, where a dock labourer in the employ of the dock company was injured by a defective sack which had been hired by the consignees from the defendant, who knew the use to which it was to be put, and had been provided by the consignees for the use of the dock company, who had been employed by them to unload the ship on the dock company's premises.���The Divisional Court, Day and Lawrence JJ., held the defendant liable for negligence.���Similarly, in Elliot v. Hall, the defendants, colliery owners, consigned coal to the plaintiff's employers, coal merchants, in a truck hired by the defendants from a wagon company.��The plaintiff was injured in the course of unloading the coal by reason of the defective condition of the truck,����and was held by a Divisional Court, Grove and A.L. Smith JJ., entitled to recover on the ground of the defendants' breach of duty to see that the truck was not in a dangerous condition.��It is to be noticed that in neither case was the defective chattel in the defendants' occupation, possession or control, or on their premises, while in the latter case it was not even their property.����It is sometimes said that the liability in these cases depends upon an invitation by the defendant to the plaintiff to use his chattel.��I do not find the decisions expressed to be based on this ground, but rather upon the knowledge that the plaintiff in the course of the contemplated use of the chattel would use it; and the supposed invitation appears to me to be in many cases a faction, and merely a form of expressing the direct relation between supplier and user which gives rise to the duty to take care.���

The writer’s own text takes a strong lead here: In my opinion several decided cases support the view that in such a case as the present the manufacturer owes a duty to the consumer to be careful and other texts are used to support this view.  Nominalisation and embedding (the view that the manufacturer owes a duty) marks the writer’s evaluation of the following text and his position of convergence with this text, and his position of divergence with another text (Cotton LJ in Heaven v Pender misinterprets Cleasby’s B.’s judgment in reference to Langridge v Levy).  These texts are so assimilated into the writer’s own that the actual texts are no longer present to the reader – what did Cotton 
LJ actually say, what did Cleasb
y LJ say about Langridge v Levy, and what does Langridge v Levy actually say?  The dynamic deployment of own text and other text can be represented as follows:



several cases support the view that the manufacturer owes a duty

�own text

����a direct authority is GvS�other text 	[convergence with own text]

��judge misinterprets other text�own text	[divergence with 
other
 text]

���judge says�other text	[convergence with own text]

���I do not find the decisions expressed to be based on this ground�own text��

	Figure 5.9: Dynamic deployment of own text and other texts



In summary, both writer’s use external texts extensively and, while the textual dynamics are somewhat different, both writers show convergence between their own texts and other texts.  The following two sections will discuss how intra-vocalisation values are deployed to further achieve this alignment.




5.2.4
	Intra-vocalisation Values in Legal Reasoning

Intra-vocalisation values are values where an alternative position is inscribed in the writer’s own words.  However, as discussed in section 3.3.2.8, extra-vocalisation and intra-vocalisation values can be negotiated simultaneously in the same utterance and intra-vocalisation values can be attributed to an external text:



	They probably left at 4.

	He said: “We probably left at  4.”

	He suggested that they left at 4.



Because of this, and because of the large amount of external texts in the ‘reasoning’ element, intra-vocalisation needs to be discussed in conjunction with extra-vocalisation.  The questions here are: (1) What is the relationship between intra-vocalisation values inscribed in the writer’s own words and intra-vocalisation values attributed to other texts, and (2) What are the dynamic patterns of opening up and closing down heteroglossic alternatives.



First of all, intra-vocalisation values seem set an interpersonal “key” for the text. The opening section of the ‘reasoning’ element of Lord Buckmaster’s judgment is strongly dominated by inter-textual and intra-textual ‘close’ values rejecting alternatives outside existing precedent.  As this is a new problem for which no direct precedent exists, the writer seems to position himself for a decision in line with existing decisions.



13	The law applicable is the common law, and, though 
[close] 
its principles are capable of application to meet new conditions not 
[close] 
contemplated when the law was laid down, these principles cannot 
[close] 
be changed nor 
[close] 
can additions be made to them because 
[close] 
any particular meritorious case seems outside their ambit.

14	Now the common law must be sought in law books by writers of authority and in judgments of the judges entrusted with its administration.

15	The law books give no 
[close] 
assistance, because 
[close] 
the work of living authors, however, deservedly eminent, cannot 
[close] 
be used as authority, though 
[close] 
the opinions they express may demand attention; and the ancient books do not 
[close] 
assist.

16	I turn, 
therefore
 
[close
] 
, to the decided cases to see if they can be construed so as to support the app
ellant’s case.



The alternatives that are acknowledged here relate to possible creative solutions so that a new situation can be dealt with.  Acknowledged are the need to meet conditions and the possibility to consult alternative sources, but these are firmly rejected.  This rejection is reinforced by a monoglossic utterances stating the sources of the common law – there is no alternative position possible here.  The closing down of dialogue about possible creative solutions and consultations of alternative sources culminates in an intra-textual ‘close’ value (therefore), which sets up the following discussion of precedents.



In contrast, the opening section of Lord Atkin’s reasoning begins with a general deliberation about rules and their limitations and a general question.  The interpersonal “key” here is one of opening up alternatives:



22	The rule that you are to love your neighbour becomes in law, you must not injure your neighbour; and the lawyer's question, Who is my neighbour? receives a restricted reply.

23	You must take reasonable care to avoid acts or omissions which you can reasonably 
[open + grade] 
foresee would be likely 
[open/open] 
to injure your neighbour.

24	Who, then, in law is my neighbour?

25	The answer seems to be 
[open] 
- persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question. 



This interpersonal “key” of opening up alternative positions sets the tone for much of the following text.  This will be discussed in the following section.




5.2.4
.1	Intra-vocalisation, Own Text and Other Texts

How extra-vocalisation and intra-vocalisation values interact with each other in positioning the writer in relation to previous cases can be seen when we compare the writer’s intra-vocalisation choices in his own text and the intra-vocalisation values attributed to other texts.  There seem to be strong parallels between these values.  In Lord Buckmaster’s judgment, for example, intra-vocalisation values closing down heteroglossic alternatives are attributed to authorities and similar values are then inscribed in his own words.



�OWN TEXT��OTHER TEXTS����close�We should pause before we made a precedent of our decisions [=let’s not make a precedent of our decision]����

close�The same eminent judge expressly repudiates the view that it has any wider application��close

close�The case, therefore, can be dismissed ..... a proposition it cannot support����

The predominant intra-vocalisation choice in the external text is the category ‘deny’ – the negative presupposing and rejecting the positive.  Similar values are inscribed in the writer’s own words, together with an intra-textual ‘close’ value (therefore).  Thus, intra-vocalisation values construe a strong convergence between the writer’s own text and prior texts.  The judge’s decision follows prior texts; it appears “inevitable”.



A similar parallelism of intra-vocalisation values inscribed in the writer’s own words and those attributed to external texts can be found in Lord Atkin’s judgment.  In this case, the dominant values are values opening up heteroglossic alternatives and, as discussed in the previous section, in the dynamic deployment of own text and other texts it is the writer’s own text which leads.



�OWN TEXT��OTHER TEXTS��open�This appears to me to be the doctrine of Heaven v. Pender�����Lord Esher says:�open



close

close�"That case establishes that, under certain circumstances, one man may owe a duty to another, even though there is no contract between them.����

close

open

open�If one man is near to another, ... a duty lies upon him not to do that which may cause a personal injury to that other, or may injure his property."���So A.L. Smith L.J.:�







close

open�..... a duty to take due care did arise when the person or property of one was in such proximity to the person or property of another that, if due care was not taken, damage might be done by the one to the other."��





open�That this is the sense in which nearness of "proximity" was intended by Lord Esher is obvious ...������

open



open





open



open





open�"This ... includes the case of goods, ... where it would be obvious to the person supplying, if he thought, that the goods would in all probability be used at once by such persons before a reasonable opportunity for discovering any defect which might exist, and where the thing supplied would be of such nature that a neglect of ordinary care or skill as to its condition or the manner of supplying it would probably cause danger .....����open

open

open

open

open

open



open





open/close�It would exclude a case ...

under circumstances in which it would be a chance by whom they would be used or whether they would be used or not, or whether they would be used before there would probably be means of observing any defect, or where the goods would be of such a nature that a want of care or skill as to their condition or the manner of supplying them would not probably produce danger of injury to person or property."��

The writer’s own ‘open’ values (appears to me, obvious) are mirrored by multiple ‘open’ values in the external texts (may, might, would be obvious, would probably etc.).  Thus a rhetoric is created where the engagement values of the other texts mirror the writer’s own openness.



5.
2.4
.2	The Dynamics of Opening Up
 and Closing Down Dialogue

Similar to the social construction of facts, intra-vocalisation values can be deployed dynamically to move from a position of ‘open’ heteroglossic diversity to one of ‘close’.  The important point here is that if alternatives are rejected, they are not rejected straight away but heteroglossic diversity is opened before it is closed.  This can result in two kinds of ‘open-close’ dynamics.



Example 1:

��..... our decision which would be an authority for an action against the vendors ... at the suit of any person whomsoever into whose hands they might happen to pass, and who should be injured thereby

�open��

let’s pause before we do this [let’s not do this]�

close��

Example 2:

��The plaintiff had no cause of action

�close

��
�
�
This case seems to me to show

�open

��that the manufacturer is not liable

�close

��	Figure 5.10: Intra-vocalisation dynamics



The dynamics of intra-vocalisation values, however, need to be read in conjunction with the incorporation of external texts into the writer’s own, even where the intra-vocalisation values are inscribed in the writer’s own words.  Intra-vocalisation values make it possible for the writer to position himself in convergence or divergence with authority, without using attitudinal values.  In the following example, in all cases the defendants were held to have a duty towards the people who used or consumed their products and who had suffered harm in doing so.  The writer now needs to 
position himself in convergence with these texts.



DvS: Atkin:

�54�[authority says]�manufacturer owed a duty to the consumer to be careful��58���there was a duty towards the purchaser��61���the duty to take care can be substituted for the duty ... not to defraud��65���defendants are liable for negligence��66���defendant’s breach of duty to see that the truck was not in a dangerous condition���[writer’s text]���68�close



close�It is to be noticed that in neither case was the defective chattel in the defendants' occupation, possession or control, or on their premises, while in the latter case it was not even their property.��69�open�It is sometimes said that the liability in these cases depends upon an invitation by the defendant to the plaintiff to use his chattel.��70�open/close



open

open/open�I do not find the decisions expressed to be based on this ground, but rather upon the knowledge that the plaintiff in the course of the contemplated use of the chattel would use it; and the supposed invitation appears to me to be in many cases a faction, and merely a form of expressing the direct relation between supplier and user which gives rise to the duty to take care.��

When the writer’s own text takes over from the authorities, the first choice is to reject alternative positions in relation to these texts (neither case, not even their property).  The next ‘close’ value is balanced and opened up through the first person pronoun (I do not find), and heteroglossic alternatives are opened up further (appears to me).  The pattern which emerges from this extract is one of starting from a position of ‘close’ moving towards ‘open’.



��in neither case

not even their property

�close��I do not find

�close/open��it appears to me�open��

	Figure 5.10: Intra-vocalisation dynamics



This movement allows the writer to position himself in divergence with prior texts and to open up possibilities for a creative solution to a new problem.


5.2
.4.3	Negotiating Divergence between Own Text and Other Texts

So far there has been convergence between the values in the writer’s own text and those in external texts.  The question now arises: How can divergence between a writer’s position and the position in prior texts be negotiated?  This requires a delicate balance between values opening up alternative positions and values rejecting these alternatives.  In the following extract, the writer takes a position which seems to be against the authorities and this position is highly heteroglossic (‘open’ values underlined, ‘close’ values double underline).



DvS: Atkin (42-48):

OWN TEXT�OTHER TEXTS���It is said that the law of England and Scotland is that the poisoned consumer has no remedy against the negligent manufacturer.��If this were the result of the authorities, I should consider the result a grave defect in the law, and so contrary to principle that I should hesitate long before following any decision to that effect which had not the authority of the House.���I would point out that, in the assumed state of the authorities, not only would the consumer have no remedy against the manufacturer, he would have none against any one else, for in the circumstances alleged there would be no evidence of negligence against any one other than the manufacturer; and except in the case of a consumer who was also a purchaser, no contract and no warranty of fitness, and in the case of the purchase of the specific article under its patent or trade name, which might well be the case in the purchase or some articles of food or drink, no warranty protecting even the purchaser-consumer.���There are other instances than of articles of food and drink where goods are sold intended to be used immediately by the consumer, such as many forms of goods sold for cleaning purposes, where the same liability must exist.���The doctrine supported by the decision below would not only deny a remedy to the consumer who was injured by consuming bottled beer or chocolate poisoned by the negligence of the manufacturer, but also to the user of what should be harmless proprietary medicine, an ointment, a soap, a cleaning fluid or cleaning powder���I confine myself to articles of common household use, where every one, including the manufacturer, knows that the articles will be used by other persons than the actual ultimate purchaser - namely, by members of his family and his servants, and in some cases his guests.���I do not think so ill of our jurisprudence as to suppose that its principles are so remote from the ordinary needs of civilized society and the ordinary claims it makes upon its members as to deny a legal remedy where there is so obviously a social wrong.���

The issue around which this discussion revolves is a value which rejects the position taken by one of the litigants (no remedy).  This value is introduced through two extra-vocalisation values – one projection (it is said that) and one Token/Value structure (the law of England and Scotland is that
 ...).  Thus, t
he ‘close’ value no remedy is twice removed from the writer’s own text.  In the writer’s own text, similar ‘close’ values are taken up several times (no remedy, no evidence, no contract, nor warranty, deny).  However, at the same time there is an invitation to take up alternative positions in relation to these ‘close’ values.  Each ‘close’ value is ‘probabilised’ (there would be no evidence, the doctrine would deny a remedy)) and the writer takes explicit responsibility through the first person pronoun (I do not think).  In contrast to the discussion in the previous sections, where there was a dialogic dynamic through a phase, here the dialogue is conducted within each utterance.  ‘Open’ and ‘close’ values are deployed simultaneously in the same utterance.  Thus each utterance represents a rejection of one value but at the same time invites dialogue about this rejection.



To conclude this section, intra-vocalisation values can set an interpersonal “key” for a text; intra-vocalisation values need to be read in conjunction with extra-vocalisation: which values are attributed to other texts, for which values does the writer take responsibility.  The cooperation between these two systems shows a certain “mirroring” of values in other texts and values in the writer’s own text.  Furthermore, intra-vocalisation values are deployed dynamically.  If alternatives are rejected, they are not rejected outright but their existence is acknowledged, which means, heteroglossic dialogue is initially opened up before it is closed down.  Conversely, the dialogic dynamics may start from a position of ‘close’ to one of opening up dialogue.  It is this movement and the balance between ‘open’ and ‘close’ values in the same utterance which can be a resource for a positioning in divergence with prior texts and for creativity.



5.2.5	Graduation in Legal Reasoning

Graduation in the ‘reasoning’ element of a judgment is primarily concerned with ‘focus’– the adjustment of category membership: which cases are directly relevant or ‘sort of’ relevant, are relations close - closer - more remote - remote more - too remote.  Through ‘focus’ values, prior decisions can be evaluated as ‘relevant’ or ‘irrelevant’ to the case to be decided, without using judgement or appreciation values.  



Again, graduation in the ‘reasoning’ needs to be considered in conjunction with engagement values: (1) Is the responsibility for scaling taken by the writer or is it attributed to other texts?  (2) How do graduation values interact with intra-vocal
isation values: are alternative
 positions to a writer’s scaling opened up or closed down?



5.2.5.1	Graduation, Own Text and Other Texts

Similar to the parallelism between intra-vocalisation inscribed in the writer’s own words and intra-vocalisation values attributed to other texts (5.2.5), the ‘focus’ values in Lord Buckmaster’s judgment mirror those attributed to other texts.



DvS: Buckmaster (17-22):

�OWN TEXT��OTHER TEXTS��

�One of the earliest is the case of Langridge v. Levy.����sharpen

�How far it is from the present case can be seen from the judgment of Parke B., who, in delivering the judgment of the Court, used these words:��







.......����





close





soften�and in Longmeid v. Holliday the same eminent judge points out and he expressly repudiates the view that the earlier case was based on a fraudulent misstatement, that it has any wider application.��



sharpen�The case of Winterbottom v. Wright is, on the other hand, an authority that is closely applicable.�����It may be noted, also, that in this case Alderson B. said:������sharpen�“The only safe rule is to confine the right to recover to those who enter into the contract; if we go one step beyond that, there is no reason why we should not go fifty.”��

The writer’s ‘sharpen focus’ value (far) to exclude a case and to evaluate it as ‘irrelevant’ is mirrored in other texts by a combination of ‘soften focus’ and ‘close’ values (repudiate
s
 any wider application).  Similarly, the ‘sharpen focus’ value to include another case and to evaluate it as ‘relevant’ (closely applicable) is mirrored by a ‘sharpen focus’ values in the external text (the only safe rule).



A similar pattern can be found in Lord Atkin’s judgment.  However, there is a more complex manouevering involved through the deployment of ‘focus’ values in conjunction with intra-vocalisation values.  The interaction between ‘focus’ and intra-vocalisation will be discussed in the next section.  The discussion here will be concerned with ‘focus’, own text and other texts only.



DvS: Atkin (24-29):

�OWN TEXT��OTHER TEXTS���Who, then, in law is my neigh
-
bour?����

sharpen�The answer seems to be - persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question.�����This appears to me to be the doctrine of Heaven v. Pender, as laid down by Lord Esher (then Brett M.R.) when it is limited by the notion of proximity introduced by Lord Esher himself and A.L. Smith L.J. in Le Lievre v. Gould.������

sharpen�Lord Esher says: ".....

If one man is near to another, or is near to the property of another, a duty lies upon him not to do that which may cause a personal injury to that other, or may injure his property."����







sharpen�So A.L. Smith L.J.: "The decision of Heaven v. Pender was founded upon the principle that a duty to take due care did arise when the person or property of one was in such proximity to the person or property of another that, if due care was not taken, damage might be done by the one to the other."��

The criteria for category membership (X owes a duty to Y) is proximity, and the writer’s ‘sharpen focus’ values to determine whether the proximity of a relationship between two people falls into this category of owing a duty, are mirrored in the external texts.  The writer’s closely and directly affected is mirrored by near to another, near to the property of another and in such proximity, which are attributed to authority.  Thus ‘focus’ values in conjunction with extra-vocalisation can construe convergence between the writer’s own text and other texts.



5.2.5.2	Graduation and Intra-vocalisation

The question here is: How does a writer position himself in relation to a ‘focus’ values?  Is the ‘focus’ value part of a monoglossic utterances, assuming reader solidarity, or are alternative positions invited.  In the previous example (DvS: Atkin), alternatives to the writer’s ‘sharpen focus’ value (so closely and directly) are invited (‘focus’ values underlined, ‘open’ values double underline).  



DvS: Atkin (24-29):

�OWN TEXT��OTHER TEXTS���Who, then, in law is my neigh
-
bour?����open

sharpen�The answer seems to be - persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question.����open�This appears to me to be the doctrine of Heaven v. Pender, as laid down by Lord Esher (then Brett M.R.) when it is limited by the notion of proximity introduced by Lord Esher himself and A.L. Smith L.J. in Le Lievre v. Gould.������

sharpen





open

open�Lord Esher says: ".....

If one man is near to another, or is near to the property of another, a duty lies upon him not to do that which may cause a personal injury to that other, or may injure his property."����







sharpen





open�So A.L. Smith L.J.: "The decision of Heaven v. Pender was founded upon the principle that a duty to take due care did arise when the person or property of one was in such proximity to the person or property of another that, if due care was not taken, damage might be done by the one to the other."��

All ‘sharpen focus’ values here invite an alternative position – the values inscribed in the writer’s own words as well as the values attributed to another text.  In addition, there is convergence between the writer’s ‘focus’ values and those of the external text as well as between the writer’s ‘open’ values and those of the other text.  Both texts narrow category membership but both texts acknowledge alternatives to this narrowing.



To conclude this section about dialogue in legal reasoning, in the ‘reasoning’ element of a judgment, a variety of dialogues is negotiated simultaneously.  These dialogues represent a dynamic element which moves the text between “real” world discourse and legal discourse, between positioning in the writer’s own text and other texts, between convergence and divergence of intersubjective positions.  It is these dialogic qualitites of legal discourse, realized in the language through engagement and graduation, which enable a writer make evaluations and to appear to be “objective” and “impersonal” in doing so, and which enable the common law to fit new problems into the existing body of existing law.



5.3	The Dialogic
 Construction of Winners and Lo
sers

‘Conclusion’ and ‘order’ are typically short and sometimes fused and are therefore dealt with together.  ‘Conclusion’ and ‘order’ serve the declaratory function of judgments (Maley 1985).  In the ‘conclusion’ the relevant principle or rule of law which applies to a case is declared, and the ‘order’ presents the solution to the problem stated in the ‘issue’.  In this element of a judgment, the winners and loosers of a dispute before a court of law are declared.  In Figure 4.2 below the ‘conclusion’ follows the ‘reasoning’.  However, this is not necessarily always the case and the ‘conclusion’ may be found at the beginning of a judgment, as for example in BvS:Oaksey, where it is the first sentence of the judgment.



�



As in a judgment a judge speaks only for herself, giving her own account of the facts and her own reasons for her decision, so are the ‘conclusion’ and the ‘order’ each judge’s individual responsibility.  Even joint judgments are presented as though the group speaks with one voice.  While declaring winners and loosers is an either/or decision – only one party can win a legal dispute before a court – the judge’s declaration itself is highly heteroglossic.  In the ‘conclusion’, there is inter-textual positioning linking the ‘conclusion’ to previous texts.  There is dialogue with alternative positions where the alternatives are inscribed in the writer’s own words.  There is intra-textual dialogue, where the writer positions her conclusion in relation to the foregoing ‘facts’, ‘issue’ and ‘reasoning’ by closing down alternative conclusions which might be drawn from her text.  And, finally, in the ‘conclusion’ the writer provides the answer to the question about possible alternative legal categories posed in the ‘issue’.



5.3.1	Monoglossic Utterances and Interdiscursivity

Monologic utterances – that is utterances which do not engage in any kind of dialogue, neither about heteroglossic alternatives nor about degrees of meaning – are extremely rare in the ‘conclusion’.  In the data for this study, they occur only in one case (MvJ) and they belong to the discourse of the “real” world (“real” world discourse in small caps).



MvJ: Denning (209-214):

heterogloss�In my opinion the right exercise of discretion is to refuse an injunction; and, of course, to refuse damages in lieu of an injunction.���Likewise as to the claim for past damages.��monogloss�The club were entitled to use this ground for cricket in the accustomed way.��heterogloss�It was not a nuisance, nor was it
 negligent
 of them so to run it.��heterogloss�Nor was the batsman negligent when he hit the ball for six.��monogloss�All were doing simply what they were entitled to do.��

MvJ: Geoffrey Lane (146-148):

heterogloss�I would accordingly uphold the grant of the injunction to restrain the defendants from committing nuisance.��heterogloss�However, I would postpone the operation of the injunction for 12 months to enable the defendants to look elsewhere for an alternative pitch.��monogloss�So far as the plaintiffs are concerned, the effect of such postponement will be that they will have to stay out of their garden until the end of the cricket season but thereafter will be free to use it as they wish.��

In contrast to the construction of facts, where much of the discourse of the “real” world was constructed heteroglossically, in the ‘conclusion’, the discourse of the “real” world can be constructed in monoglossic utterances; what happened in the “real” world is no longer contested.  However, reverting to the discourse of the “real” world in the ‘conclusion’, after this discourse has been translated into legal discourse in the ‘issue’ and the ‘reasoning’, seems very unusual.  
In the data for this study 
i
t has 
been found
 only in 
MvJ
.  
The pattern in the other cases 
is that the ‘conclusion’, as the declaration of the relevant legal principle which applies to a dispute, belongs to the discourse of the law.  This is illustrated in the following two extracts, where all utterances are (1) heteroglossic
 through extra-vocalisation as well as intra-vocalisation values
 and (2) belong to the discourse of law.



BvS:Porter 
(60-63)
:

Engage-ment�Discourse���heterogloss�legal�The quantum of danger must always be a question of degree.��heterogloss�legal�It is not enough that there is a remote possibility that injury may occur.��heterogloss�legal�The question is: Would a reasonable man anticipate it?��heterogloss�legal�I do not think that he would, and in any case, unless an appellate body are of opinion that he clearly ought to have done so, the tribunal on whom the duty of finding the facts rests is the proper judge of whether he would or not.��

DvS:Buckmaster
 
(106-110)
:

Engage-ment�Discourse���heterogloss�legal�In my view, therefore, the authorities are against the appellant’s contention, and, apart from authority, it is difficult to see how any common law proposition can be formulated to support her claim.��heterogloss�legal�The principle contended for must be this: that the manufacturer, or indeed the repairer, or any article, apart entirely from contract, owes a duty to any person by whom the article is lawfully used to see that it has been carefully constructed.��heterogloss�legal�All rights in contract must be excluded from consideration of this principle; such contractual rights as may exist in successive steps from the original manufacturer down to the ultimate purchaser are ex hypothesi immaterial.��heterogloss�legal�Nor can the doctrine be confined to cases where inspection is difficult or impossible to introduce.��heterogloss�legal�This conception is simply to misapply to tort doctrine applicable to sale and purchase.��

5.3.2	The Heteroglossic Construction of Conclusions and Orders

‘Conclusion’ and ‘order’ are highly dialogic and dialogues may be conducted 
at two fronts.  (1) The writer
 may align his position with the position in other texts.  (2) The writer usually also aligns his own position
 in some way 
—
 either in convergence or in divergence 
—
 with the positions taken by his colleagues.



5.3.2.1	Alignment With Other Texts

The ‘conclusion’ forms a link in a chain of other texts, and extra-vocalisation values are one resource to make these links with other texts.  Generally speaking, extra-vocalisation values in the ‘conclusion’ mirror those in the ‘issue’.  The ‘issue’ states the problem in legal terms and the ‘conclusion’ declares the relevant principle of law to solve the problem.  Similar to extra-vocalisation values in the ‘issue’, external texts are brought into the writer’s text in nominalised and embedded forms and as case names only.  The actual words
 of
 the external texts are no longer present in the writer’s text.



My Lords, I have come to the conclusion in this difficult case that the decision of Oliver, J., ought to be restored. (BvS: Oaksey)

Further, the facts in the present appeal indicate that the violence threatened was more immediate and likely than Barton v Armstrong.  Whether or not a finding of assault in Barton v. Armstrong could be  supported at the trial, the assault here was proved, in my opinion, and a conviction for assault occasioning actual bodily harm should have been recorded. (ZvV:White)

In my view, therefore the authorities are against 
the appellant’s contention
, and, apart from authority, it is difficult to see how any common law proposition can be formulated to support her claim. (DvS:Buckmaster)



The extra-vocalisation choices can be located on the cline of extra-vocalisation as follows (Figure 5.12):



�



Inter-discursively, the external texts in the ‘conclusion’ belong to the discourse of the law.  The ‘conclusion’ may make intertextual links with the decision of the lower court which is the subject of the appeal (the decision of Oliver J) or with previous cases which were discussed in the ‘reasoning’ (Barton v Armstrong).



5.3.2.2	Alternatives Inscribed in Own Text: Inter-textual and Intra-textual Dialogues

In the typological model of engagement, there is a distinction within the ‘close’ subsystem of inter-textual versus intra-textual negotiation (White 1998).  Inter-textual engagement sets up a dialogue between the writer’s text and other texts, while intra-textual engagement negotiates alternatives to a text’s own utterances.  This distinction play
s
 an important role in the ‘conclusion’ and the ‘order’, and alternatives can be negotiated along these two axes simultaneously.  I will deal with inter-textual engagement first.



Because each judge needs to arrive at her own conclusion and make her own order, or several judges do so as a group, alternative positions to the writer’s own are inscribed in her own words.  Two points made earlier
 in this thesis will be reiterated
 here.  In section 3.3.1 I argued that judgments, as an individual’s assessment of rights and obligations, are written from the first person perspective.  This should not be equated with being “subjective” as 
opposed
 to being “objective”, or with “fact” versus “opinion”.  Rather, the first person perspective I implies a you and associated with that are possible alternative positions.  The se
cond point is White’s (1998) ar
gument that while modality can express genuine uncertainty (we probably finished at 4), it also indicates the contentiousness of a particular position and the willingness to acknowledge an alternative view (see section 2.3.7.5.2).  These two combine effectively in the heteroglossic construction of ‘conclusion’ and ‘order’.  



The orders in all 16 texts for this study are framed heteroglossically and the heteroglossic values are inscribed in the writer’s own words through first person pronouns and modality.  Taking explicit responsibility for an order through the first person pronoun and acknowle
dging alternative possibilities
 can also be found where all the judges on the bench arrive at the same conclusion and order (BvS), where several judges write a joint judgment (RvW), and in cases where there is only one judgment (ZvV).



For the reasons I have given I am of the opinion that the appeal should be allowed, the judgment of the learned judge in the court of first instance should be restored, and the respondent should pay the costs in your Lordships’ House and in the Court of Appeal. (BvS:Porter)

I would allow the appeal, accordingly. (MvJ:Denning)

I think the appeal should be allowed. (DvS:Atkin)

I remit the matter back to the magistrate with the direction that he record a conviction for assault occasioning actual bodily harm, proceed to hear submissions and fix the appropriate penalty, levy and costs of the trial. (ZvV:White)

For the foregoing reasons, 
we would dismiss the appeal. (
Rv
W
:Mason et al)



The use of modality in I would allow the appeal does not indicate uncertainty on the part of the writer.  That interpretation would be quite inappropriate given the coercive nature of judgments (see chapter 1).  What is at issue here is the writer positioning himself in relation to his colleagues who may have arrived at a different ‘conclusion’ and ‘order’, and acknowledge this divergence.



The second issue to consider is that where alternative positions are rejected, they are usually not rejected outright.  Most ‘close’ values acknowledge at the same time an alternative and occur in conjuction with ‘open’ values.  First person pronouns play again a major role here  (‘open’ values underlined, ‘close’ values double underline).



BvS: Porter:

62�The question is: Would a reasonable man anticipate it [injury]?��63�I do not think that he would, and in any case, unless an appellate body are of opinion that he clearly ought to have done so, the tribunal on whom the duty of finding the facts rests is the proper judge of whether he would or not.��

BvS:Reid:

54�I can only say that, having given the whole matter repeated and anxious consideration, I find myself unable to decide this question in favour of the respondent.��56�If this appeal is allowed, that does not, in my judgment, mean that in every case where cricket has been played on a ground for a number of years without accident or complaint those who organise matches there are safe to go on in reliance on past immunity.��57�I would have reached a different conclusion if I had thought that the risk here had been other than extremely small because I do not think that a reasonable man, considering the matter from the point of view of safety, would or should disregard any risk unless it is extremely small.��

The same balance between rejecting an alternative position to that of the writer but at the same time acknowledging the existence of alternatives is found in intra-textual dialogue.  On the one hand, alternative conclusions and orders which might be drawn from the writer’s
 own
 facts, issue and reasoning are rejected, on the other hand, the possibility of alternatives in other texts is acknowledged (inter-textual ‘open’ values underlined, intra-textual ‘close’ values double underline).



For the reasons I have given I am of the opinion that the appeal should be allowed, the judgment of the learned judge in the court of first instance should be restored, and the respondent should pay the costs in your Lordships’ House and in the Court of Appeal. (BvS:Porter)

I would accordingly uphold the grant of the injunction to restrain the defendants from committing nuisance. (MvJ:Geoffrey Lane)

In my view, therefore, the authorities are against the appellant’s contention, and, apart from authority, it is difficult to see how any common law proposition can be formulated to support her claim. (MvJ:Buckmaster)

For these reasons we would reject the appellant’s argument on the issue of breach of duty. (RvW:Mason)



Intra-textually, alternatives are closed off.  However, inter-textually a heteroglossic space for alternatives is opened up.  This rhetorical manoeuvering can be described as positioning along two axes (Figure 5.13).



�



Traditional legal reasoning argues that the law is applied to the facts, the relevant legal rule is “discovered” and the outcome of a dispute is unaffected by a 
judge’s personal preferences.  It is argued that t
his makes the law
 neutral, objective, certain and that t
he outcome is “inevitable”.  At one level, this sense of “inevitability” comes from intra-textual negotiation, because alternatives to the writer’s own text are closed off.  At another level, however, divergent positions are acknowledged, and a different judge may well arrive at a different conclusion, which is, in turn, “inevitable” intra-textually from the alternative reasoning.  Thus, there is “inevitability” within 
a
 text.  However, there is also
 heteroglossic 
diversity across texts.



5.3.3	Conclusion and Graduation


The
 ‘conclusion’ represents the answer to t
he problem posed in the ‘issue’ and
 graduation values in the ‘conclusion’ mirror those in the ‘issue’.  If a legal problem is framed in the ‘issue’ in terms of degree, similar graduation values can 
be found in the ‘conclusion’.  Again, 
g
raduation
 values in the ‘conclusion’ need to be read in conjunction with intra-vocalisation values: is heteroglossic diversity in relation to a graduation value 
opened up or closed down.



BvS:Porter:

ISSUE�CONCLUSION��Is it enough to make an action negligent to say that its performance may possibly cause injury or must some greater probability exist of that result ensuing in order to make those responsible for its occurrence guilty of negligence?�The quantum of danger must always be a question of degree.  It is not enough that there is a remote possibility that injury may occur.  The question is: Would a reasonable man anticipate it?  I do not think he would ....��

‘Issue’ and ‘conclusion’ show similar 
graduation
 choices.  However, in the ‘conclusion’, these 
graduation
 values are made heteroglossically negotiable.  Inter-textually, the argument made by the appellant (it is enough) is rejected and the rejection is inscribed in the writer’s own words (it is not enough, I do not think).



To conclude this chapter on the declaratory and justificatory function of judgments and the various dialogues involved in declaring the law and justifying a decision, all structural elements of a judgment are highly dialogic.  However, different elements draw on different systems to different degrees and they draw on different areas of each topological system.  



Graduation and engagement are important resources for legal discourse and the choices made from these two systems are both reflective of and constitutive of legal discourse.  Events, behaviours, positions and prior texts can be 
evaluated
 as positive or negative without using attitudinal terms, which contributes to the appearance of legal discourse as “objective”.  Graduation and engagement also provide the common law with the flexibility it requires to deal with new situations for which no direct authority exists.  Finally, in traditional legal theory it is argued that the need for interpretation arises from the indeterminacy of language and indeterminacy is seen as a weakness.  However, it is exactly this indeterminacy and the enormous flexibility of language which ma
kes the discourse of the common
 law possible.





� J.B. White (1982) speaks of the “invisible discourse of the law” and Paterson’s doctoral thesis on decision making in the House of Lords, for which the research in Paterson (1982) was carried out, is “invisible” – it is not available to the public (Paterson 1982, chapter 1 endnote 30)
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